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MVEMORANDUM OPI NI ON

MARVEL, Judge: This matter is before the Court on
respondent’s notion for partial summary judgnent filed under Rule

121.1

IUnl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code.
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Backgr ound

This is an appeal fromrespondent’s determ nation to proceed
with the collection of petitioner’s 1990, 1991, 1992, 1993, and
1999 Federal income tax liabilities.? Petitioner resided in
Redondo Beach, California, when his petition was fil ed.

Petitioner failed to file Federal income tax returns for
1990, 1991, 1992, and 1993. Respondent prepared substitutes for
returns under section 6020(b) for 1990, 1991, 1992, and 1993.
Respondent subsequently determ ned a deficiency in petitioner’s
tax liability for each of these years.

On April 14, 1995, respondent nmailed to petitioner a notice
of deficiency for 1990 and 1991. Respondent sent the notice to
the follow ng address: S. A D ONOFRI O, ORANGE COUNTY, C/ O 676
CATALI NA, AKA LAGUNA BEACH, CALIFORNIA. Petitioner refused to
accept delivery of the notice, and on April 20, 1995, respondent
received the returned notice of deficiency with the words
“Refused for Cause UCC 3-501" handwitten on the envel ope. On
April 20 and Septenber 13, 1995, respondent received letters from
petitioner marked “REFUSAL FOR CAUSE UCC 3-501 W thout Di shonor”

in which petitioner raised various frivolous argunents regardi ng

2Respondent’s notion for partial summary judgnent pertains
only to tax years 1990 through 1993. Respondent concedes t hat
petitioner did not have a prior opportunity to contest his
underlying tax liability for 1999. Accordingly, respondent
concurrently filed a notion for continuance so that he could have
an opportunity to resolve petitioner’s 1999 liability. On Feb.
5, 2007, we granted respondent’s notion for continuance.
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his refusal to accept delivery of correspondence from
respondent.®* On Cctober 9, 1995, respondent assessed additi onal
tax, additions to tax, and interest against petitioner for 1990
and 1991.

On February 16, 1996, respondent nmailed to petitioner a
notice of deficiency for 1992 and 1993. Respondent sent the
notice to the foll ow ng address: Salvatore A D Onofrio, 676
Catalina Street, Laguna Beach, CA 92651-2545. Petitioner again
refused to accept delivery of the notice, and on February 23,
1996, respondent received the returned notice of deficiency with
the words “Refused for Cause UCC 3-501 Wt hout Di shonor”
handwitten on the envel ope.

Petitioner failed to petition this Court with respect to the
April 14, 1995, and February 16, 1996, notices of deficiency.

On June 1, 2005, respondent sent petitioner a Final Notice
of Intent to Levy and Notice of Your Right to a Hearing for 1990,
1991, 1992, and 1993. In response, petitioner tinmely submtted a
Form 12153, Request for a Collection Due Process Hearing.
Petitioner indicated that he disagreed with the proposed | evy and
request ed an audi ot aped face-to-face hearing. Petitioner did not

provi de a phone nunber in his request.

3In the letters, petitioner argued that he did not have an
“address” but listed a mailing | ocation at which he could be
reached: “Salvatore A. D Onofrio, Non Domestic Mail, c/o 676
Catal i na, Laguna Beach, California”.
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On Septenber 27, 2005, respondent’s Appeals O fice sent a
letter to petitioner explaining that a face-to-face hearing would
not be granted because petitioner raised only frivol ous or
groundl ess argunents. The Appeals Ofice schedul ed a tel ephone
hearing for COctober 27, 2005, at 8:30 a.m and instructed
petitioner to call the phone nunber provided in the letter at the
gi ven tine.

In a letter dated Cctober 6, 2005, petitioner argued that he
never received a notice of deficiency for 1999 and di sputed his
tax liability for that year, but he stated that he did not want a
hearing for 1990 through 1993. Petitioner also failed to cal
the Appeals officer on the schedul ed hearing date, and the
Appeal s officer was unable to contact petitioner because
petitioner failed to provide his phone nunber.

On Novenber 8, 2005, the Appeals officer issued to
petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330, in which the Appeals
of ficer sustained the proposed collection action for 1990, 1991,
1992, and 1993.

On Decenber 6, 2005, petitioner mailed a letter to the Court
that was received and filed on Decenber 12, 2005, as an inperfect
petition. The Court ordered petitioner to submt a proper
amended petition because his original inperfect petition did not

conformwith the Rules. On February 6, 2006, the Court received
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and filed petitioner’s anended petition. In his anmended

petition, petitioner argues that respondent inproperly denied him
a face-to-face section 6330 hearing.

Di scussi on

Summuary Judgment

Summary judgnent is a procedure designed to expedite
litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary judgnment may be granted with respect to all or
any part of the legal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994); Zaentz v. Conmm ssioner, 90 T.C. 753,

754 (1988). The noving party bears the burden of proving that
there is no genuine issue of material fact, and factual
inferences will be drawn in a manner nost favorable to the party

opposi ng summary judgnent. Dahlstromv. Conm ssioner, 85 T.C.

812, 821 (1985); Jacklin v. Conmm ssioner, 79 T.C 340, 344

(1982). The nonnovi ng party, however, cannot rest upon the

all egations or denials in his pleadings but “nust set forth
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specific facts showng that there is a genuine issue for trial.”

Rul e 121(d); Dahlstromv. Comm ssioner, supra at 820-821.

1. Determ nation To Proceed Wth Coll ection

Section 6330(a) provides that no | evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is made. |f the person nakes a request for a
hearing, a hearing shall be held before an inpartial officer or
enpl oyee of the Internal Revenue Service Ofice of Appeals. Sec.
6330(b) (1), (3). At the hearing, a taxpayer nmay raise any
rel evant issue, including appropriate spousal defenses,
chal | enges to the appropriateness of the collection action, and
collection alternatives. Sec. 6330(c)(2)(A).

Foll owi ng a hearing, the Appeals O fice nust nmake a
determ nati on whether the proposed |evy action may proceed. In
so doing, the Appeals Ofice is required to take into
consideration (1) the verification presented by the Secretary
that the requirenents of applicable |aw and adm nistrative
procedures have been net, (2) the relevant issues raised by the
taxpayer, and (3) whether the proposed |evy action appropriately
bal ances the need for efficient collection of taxes wth a
t axpayer’s concerns regarding the intrusiveness of the proposed

| evy action. Sec. 6330(c)(3).
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Section 6330(d) (1) grants the Court jurisdiction to review
the determ nation made by the Appeals officer at the hearing.
Where the validity of the underlying tax liability is properly at
issue, the Court will reviewthe matter de novo. Sego v.

Comm ssioner, 114 T.C 604, 610 (2000). \Where the underlying tax

l[tability is not properly at issue, the Court will review the
adm nistrative determnation of the Appeals Ofice for abuse of

di scretion. Lunsford v. Conm ssioner, 117 T.C 183, 185 (2001);

Sego v. Conmmi ssioner, supra at 610; Goza v. Conmi ssioner, 114

T.C. 176, 182 (2000).

A taxpayer is precluded fromcontesting the existence or
anmount of his underlying tax liability at his section 6330
heari ng unl ess the taxpayer failed to receive a notice of
deficiency for the tax in question or did not otherw se have an
earlier opportunity to dispute the tax liability. Sec.

6330(c)(2)(B); see also Sego v. Conmm ssioner, supra at 609. For

pur poses of section 6330(c)(2)(B), receipt of a notice of
deficiency neans receipt intinme to petition this Court for
redeterm nation of the deficiency asserted in such notice. Sec.
301.6330-1(e)(3), QA-E2, Proced. & Admi n. Regs. Section
6330(c)(2)(B) indicates that receipt of the notice of deficiency

by the taxpayer is required. See Sego v. Conm ssioner, supra at

610-611; see also Sapp v. Conmi ssioner, T.C. Mnp. 2006-104;

Cal derone v. Commi ssioner, T.C Meno. 2004-240; Tatum V.
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Comm ssioner, T.C Meno. 2003-115. The Court may concl ude that

the recei pt requirenent of section 6330(c)(2)(B) is net if the
t axpayer deliberately refused delivery of the notice. See Sego

v. Conm ssioner, supra at 611 (“taxpayers cannot defeat actual

notice by deliberately refusing delivery of statutory notices of
deficiency”).

Petitioner asserts various frivolous argunents relating to
his underlying tax liabilities for 1990-93. However, petitioner
is precluded fromcontesting his underlying tax liabilities for
t hose years because petitioner deliberately refused delivery of
the notices of deficiency mailed by respondent.* The record
reflects that petitioner received the envel opes containing the
notices of deficiency but returned the notices to respondent with
“Refusal for Cause UCC 3-501" and “Refused for Cause UCC 3-501
Wt hout Dishonor” handwitten on the envel opes. Petitioner |ater
sent letters further referencing UCC 3-501 asserting nunerous
frivol ous argunments as to why he refused delivery of the notices
of deficiency. Because the undisputed facts establish that
petitioner explicitly declined to accept delivery of the notices
of deficiency, we conclude that petitioner received effective

notice despite his refusal to accept delivery. See id.

“‘Petitioner does not dispute that he deliberately refused
delivery of the notices of deficiency, nor does he deny that he
wrote on the envel opes containing the notices.
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Petitioner is therefore prohibited fromchallenging his
underlying tax liabilities for 1990 through 1993.

Wth respect to the validity of the section 6330 hearing,
petitioner argues that respondent inproperly denied hima
face-to-face section 6330 hearing. W disagree. Although a
hearing may consist of a face-to-face neeting, a proper section
6330 hearing may al so occur by tel ephone or by correspondence

under certain circunstances. See Katz v. Conm ssioner, 115 T.C.

329, 337-338 (2000); sec. 301.6330-1(d)(2), QA-D6, Proced. &
Adm n. Regs. Petitioner was offered a tel ephone hearing but
chose not to participate. In addition, petitioner was offered a
face-to-face hearing if he would identify legitimte, relevant,
and nonfrivol ous issues he intended to discuss. Petitioner did
not respond. The only correspondence petitioner sent respondent
after the Form 12153 hearing request indicated that petitioner no
| onger wanted a section 6330 hearing for 1990 through 1993.

Under these circunstances, we conclude that it is neither
necessary nor productive to remand this case for a face-to-face

hearing. See Lunsford v. Conm ssioner, supra.

| f a taxpayer has been given a reasonable opportunity for a
hearing and has failed to avail hinself of that opportunity, this
Court has approved the Comm ssioner’s determnation to proceed
with collection on the basis of an Appeals officer’s review of

the case file. See, e.g., Bean v. Comm ssioner, T.C Meno.
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2006-88; Ho v. Comm ssioner, T.C. Mnp. 2006-41; Lei neweber V.

Comm ssioner, T.C Menp. 2004-17. Petitioner was given the

opportunity for a hearing and failed to take advantage of it. W
conclude, therefore, that there is no genuine issue of materi al
fact requiring a trial, that the undisputed facts in the record
establish that respondent did not abuse his discretion in
determ ning that the proposed collection action could proceed,
and that respondent is entitled to a summary di sposition
uphol di ng his proposed collection action wth respect to
petitioner’s unpaid tax liabilities for 1990 through 1993.

We shall grant respondent’s notion for partial summary

j udgment .

An appropriate order

will be issued.




